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Education and Culture Committee 

Children and Young People (Scotland) Bill 

Information Commissioner’s Office 

About the ICO 

1. The ICO’s mission is to uphold information rights in the public interest, promoting 

openness by public bodies and data privacy for individuals. 

2. The ICO is the UK’s independent public authority set up to uphold information 

rights. We do this by promoting good practice, ruling on complaints, providing 

information to individuals and organisations and taking appropriate action when 

the law is broken. 

3. The ICO enforces and oversees the Data Protection Act 1998 and the Privacy 

and Electronic Communication Regulations 2003, as well as the UK Freedom of 

Information Act 2000 and the UK Environmental Information Regulations 2003, 

both of which apply to reserved matters in Scotland.  

Introduction 

4. The Information Commissioner’s Office (“the ICO”) welcomes the opportunity to 

respond to the consultation by the Education & Culture Committee of the Scottish 

Parliament’s Stage 1 consideration of the Children & Young People (Scotland) 

Bill (“the Bill”). Along with other key stakeholders, the ICO was invited to 

participate in various working groups established by the Scottish Government 

during the drafting of the Bill. Its involvement with this piece of legislation has, 

therefore, been long-standing and it is encouraging to see the influence of this 

work within the Bill’s provisions. 

5. Given the ICO’s role as regulator of the Data Protection Act 1998 (“the Act”), this 

response will be limited to those aspects of the proposals which relate to the 

processing of personal information. Most attention is therefore paid to Parts 4, 5 

and 11 of the Bill but reference is made to other Parts as required.  

Response  

Part 1- Rights of Children 

6. Article 13 of the UN Convention on the Rights of the Child (UNCRC) gives 

children the right to freedom of expression, including the right of freedom to seek, 

receive and impart information.  As an independent public authority set up to 

uphold information rights throughout the UK, in 2012 the ICO contracted a team 

led by the University of Edinburgh to undertake a research study into how best to 

embed information rights within in the primary and secondary education systems 

of the United Kingdom and we have recently been piloting a set of teaching 

materials for use in schools. 

7. The ICO therefore welcomes the duty on Scottish Ministers to promote public 

awareness and understanding of the rights of children proposed within section 
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1(2) of the Bill and we particularly welcome that this duty includes promotion of 

those rights amongst children. 

Part 2 – Commissioner for Children & Young People 

8. Part 2 of the Bill amends the power of investigation given to the Commissioner by 

enabling the Commissioner to undertake “individual investigations”, ie, the 

Commissioner can investigate to what extent a service provider had regard to the 

rights, interests and views of a child or young person whilst taking a form of 

action which directly affected that child or young person.  In doing so, the 

Commissioner must be satisfied that the investigation does not duplicate work 

that is the function of another body. 

9. As the sole statutory regulator of data protection in the UK, whilst also having 

regulatory responsibilities for freedom of information in relation to public 

authorities based in Scotland but covering reserved matters, the ICO welcomes 

this clarification. Nevertheless, by only requiring that the Commissioner be 

satisfied “on reasonable grounds” that there is no duplication (arguably a 

relatively low test), there remains the possibility of some overlap occurring 

between investigations undertaken by regulators and ombudsmen and those 

undertaken by the Commissioner. It may be more appropriate for the Bill to 

impose a duty on all devolved complaints handling bodies to have regard to the 

rights, interests and views of a child or young person whilst undertaking any 

investigation under their powers related to a complaint raised by or on behalf of a 

child or young person (thereby clearly embedding children’s rights within the 

operating frameworks of those bodies). 

10. The ICO notes and welcomes the requirement under section 6(3)(4) that the 

Commissioner, as far as is reasonable and practicable, must not identify any 

child or young person within any statement made in response to a requirement to 

respond to a recommendation arising out of an investigation. This complements 

the existing requirement under section 13 of the Commissioner for Children and 

Young People (Scotland) Act 2003. In doing so, the Commissioner should have 

due regard to the Anonymisation Code of Practice issued by the Information 

Commissioner in November 2012. 

11. Neither the Bill nor the Commissioner for Children and Young People (Scotland) 

Act 2003 make reference to a retention period for documents relating to these 

investigations. Principle 5 of the Data Protection Act requires that personal data 

should be held for no longer than is necessary and to ensure compliance with the 

Act, it is recommended that a statutory retention period be introduced. 

Part 4 – Provision of Named Persons 

12. The ICO notes that providers of services to children as per Part 3 of the Bill must 

identify a named person to promote, support or safeguard the well-being of a 

child or young person through actions listed in section 19 (5). The ICO sees 

advantages arising from the creation of such a single point of contact and advice, 

particularly through an implicit role in ensuring consistency and accuracy of the 

information surrounding the child or young person. It welcomes the provisions of 
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section 24 which assists with compliance with Principle 1 of the Act by 

addressing issues related to fairness of processing though the section might be 

strengthened by specifically stating that service providers should name those 

other services with which they may share the personal data of children and young 

people. 

13. Section 26 of the Bill also assists with compliance with Principle 1 of the Act by 

providing a lawful basis for the sharing of information by service providers and 

relevant authorities. However, both section 26(2)(a) and section 26(4)(a) fail to 

meet the strict requirement of Principle 3 of the Act which requires that “personal 

data shall be adequate, relevant and not excessive in relation to the purpose or 

purposes for which they are processed”. Those two sections should be amended 

to read: 

14. Information falls within this subsection if the information holder considers that – 

(a) it is relevant etc. 

15. The ICO is aware of the concerns of agencies in the sector that the Bill as 

currently drafted may have an adverse impact on the rights of the child and deter 

their accessing confidential services. It is important that guidance issued to 

named persons is clear and unambiguous in relation to their data sharing duties 

and the need to comply with the data protection principles. To comply with the 

requirement of Principle 3 that the personal data being processed is not 

excessive, it is important to note that the provisions of the Bill should not be 

interpreted as meaning that all information pertaining to a child should be shared 

between named persons and agencies. Instead, it should be seen as providing a 

gateway for the sharing of appropriate and proportionate information where 

aspects of a child’s well-being may be considered to be signalling a need for 

intervention in the longer term.  

16. The ICO also notes the provisions of section 27 which gives legal protection to 

those who provide information under Part 4 of the Bill. Whilst such protection 

exists wherever lawful sharing takes place in compliance with the data protection 

principles and the section therefore is strictly unnecessary, its inclusion will 

provide some reassurance to those professionals engaged in data sharing.  

Part 5 – Child’s Plan  

17. The ICO notes the proposal within section 38 of the Bill that responsible 

authorities have to prepare a child’s plan in a relation to any child with an 

identified wellbeing need that is not being addressed by general services 

provided by that authority. This again provides a legal basis for the sharing of 

personal information but, notwithstanding subsection (3), the disclosure of such 

information by a responsible authority must fully comply with the data protection 

principles. Section 38(2) provides some reassurance that Principle 3 will be 

adhered to but it may be appropriate to amend sub-section (1) to require that any 

such disclosure must be of relevant information.   

18. The ICO welcomes the provisions of section 39 of the Bill and would advocate 

that guidance pertaining to information governance is issued by the Scottish 
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Ministers. It recognises that provisions relating to the keeping, disclosure and 

destruction of plans may be made under section 37(5)(e) but separate guidance 

complementing any such order is advisable. The ICO is currently working with the 

Scottish Government in the development of draft regulations and guidance on the 

handling of personal information in relation to the plan. 

Part 7 – Corporate Parenting 

19. Section 54 of the Bill promotes collaborative working among corporate parents 

and subsection (2)(a) indicates such collaboration may include the sharing of 

information.  It is not clear as to what extent (or if at all) personal information 

relating to the children and young people for whom the corporate parent is 

responsible would be shared. For the avoidance of doubt, it would be helpful to 

clarify whether it is envisaged that personal data would be shared and, if so, to 

include similar provisions relating to the handling of personal information as are 

included within parts 4 and 5 (and having regard to the comments made 

previously). 

Part 11 – Adoption Register 

20. The proposal to create Scotland’s Adoption Register is noted.  The ICO’s main 

interest will lie in the nature of information to be contained within it as prescribed 

by Regulation. Nevertheless, the ICO welcomes that the Register will not be open 

to public inspection or search.   

21. The ICO notes the purposes for which disclosure of information from the Register 

may be made and, in particular, that information may be disclosed for statistical 

or research purposes. The ICO suggests that consideration be given to requiring 

that disclosure for these purposes is made in either a fully anonymised or a 

pseudonymised way, thus reducing the risks to the privacy of those persons 

included on the Register.  

Further information 

Privacy Impact Assessment  

22. The ICO advocates the use of Privacy Impact Assessments (PIA) at an early 

stage of policy development. A PIA is a process which helps assess privacy risks 

to individuals in the collection, use and disclosure of information and helps 

identify privacy risks, foresee problems and bring forward solutions. Whilst there 

is currently no statutory requirement to undertake a PIA, the Scottish Government 

has endorsed the process within its Identity Management and Privacy Principles 

published in 2010. For example, Principle 2.1(a) requires that a PIA or 

proportionate equivalent is conducted and published prior to the implementation 

of a project which involves the collection of personal information whilst Principle 

2.9 states that wherever proposed legislation has a privacy dimension, a 

summary of the impacts identified in the PIA should be submitted for 

consideration by the lead committee in the Scottish Parliament. 

23. A PIA was undertaken by the Scottish Government prior to the publication of the 

Bill. It is recommended that the Committee reviews the PIA and ensures that it 
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fully addresses each element of the Bill which may impact upon the privacy of 

children and their families. 

Anonymisation Code of Practice 

24. In 2012, the Information Commissioner published a Code of Practice on 

Anonymisation in accordance with his duties to promote the following of good 

practice in data handling under section 51 of the Data Protection Act.  It is 

recommended that any sharing or other disclosure of personal information for 

purposes which do not directly affect a given individual should be anonymised 

using techniques outlined within this Code. 

Data Sharing Code of Practice 

25. Section 52A of the Data Protection Act 1998 requires the Information 

Commissioner to publish a Code of Practice (“the Code”) containing practical 

guidance in relation to the sharing of personal data in accordance with the 

requirements of the Act. The Code must be approved by the Secretary of State 

and laid before the UK Parliament. 

26. Whilst section 52E of the Act provides that failure to act in accordance with any 

provision of the data sharing code does not of itself render an organisation liable 

to any legal proceedings in any court or tribunal, it is admissible in evidence.  

Consequently, if any provision of the Code appears  

27. to be relevant to any question arising in legal proceedings or in connection with 

the exercise of functions of a court, tribunal or of the Information Commissioner, 

said provision must be taken into account in determining that question. 

28. Given the above, it would be appropriate that any regulations issued by the 

Scottish Ministers in relation to the information sharing provisions of the Bill made 

reference to the Code of Practice and required that those sharing the information 

abide by the provisions of the Code. 

ICO summary of key recommendations 

Part 1   

29. The ICO recommends that the Bill is amended to introduce a statutory retention 

period for information pertaining to investigations undertaken by the 

Commissioner for Children and Young People. 

Part 4 

30. The ICO recommends that in order to ensure compliance with Principle 3 of the 

Data Protection Act, both section 26(2)(a) and section 26(4)(a) should be 

amended to read  “Information falls within this subsection if the information holder 

considers that – (a) it is relevant etc.” 

Part 5 
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31. The ICO recommends that in order to ensure compliance with Principle 3 of the 

Data Protection Act, section 38(1)(a) is amended to read ”A relevant authority 

must comply with any reasonable request made of it to provide a person 

exercising functions under this Part with relevant information, advice or 

assistance for that purpose.” 

Part 7 

32. The ICO recommends that if it is envisaged that corporate parents may share 

personal data under the provisions of section 54(2)(a), the sub-section should be 

amended to require only relevant personal information to be shared. 

Part 11 

33. The ICO recommends that any disclosure for statistical or research purposes 

made under the proposed section 13D(2)(b)(iv) of the Adoption and Children 

(Scotland) Act 2007 should be required to be anonymised or pseudonymised 

prior to disclosure. 

Privacy Impact 

34. It is recommended that the Committee reviews the PIA undertaken by the 

Scottish Government and ensures that it fully addresses each element of the Bill 

which may impact upon the privacy of children and their families. 

 

Dr Ken Macdonald 

Assistant Commissioner (Scotland & Northern Ireland) 
 Information Commissioner’s Office 


